§585.602

§585.602 Penalty.

A common carrier that accepts or
handles cargo for carriage under a tar-
iff that has been suspended under
§585.505 or §585.601 of this part, or after
its right to use another tariff has been
suspended under those sections, is sub-
ject to a civil penalty of not more than
$50,000 for each day that it is found to
be operating under a suspended tariff.

PART 586—ACTIONS TO ADJUST OR
MEET CONDITIONS UNFAVOR-
ABLE TO SHIPPING IN THE U.S.
FOREIGN TRADE

Sec.

586.1 Actions to adjust or meet conditions
unfavorable to shipping in specific
trades.

586.2 Conditions unfavorable to shipping in
the United States/Japan trade.

586.3 Conditions unfavorable to shipping in
the United States/Ecuador Trade.

AUTHORITY: 46 U.S.C. app. 876(1)(b); 46
U.S.C. app. 876(5) through (12); 46 CFR part
585; Reorganization Plan No. 7 of 1961, 26 FR
7315 (August 12, 1961).

§586.1 Actions to adjust or meet condi-
tions unfavorable to shipping in
specific trades.

Whenever the Commission deter-
mines that conditions unfavorable to
shipping exist in the United States for-
eign trade with any nation and issues
rules to adjust or meet such condi-
tions, pursuant to section 19(1)(b) of
the Merchant Marine Act, 1920, 46
U.S.C. app. 876(1)(b) and 46 CFR part
585, such rules shall be published in the
FEDERAL REGISTER and added to this
part.

[55 FR 2076, Jan. 22, 1990]

§586.2 Conditions unfavorable to ship-

ping in the United States/Japan
trade.
(a) Conditions unfavorable to shipping

in the trade. The Federal Maritime
Commission (““‘Commission’’) has iden-
tified the following conditions unfavor-
able to shipping in the U.S.-Japan
trade, arising out of or resulting from
laws, rules, or regulations of the Gov-
ernment of Japan:

(1) Shipping lines in the Japan-U.S.
trades are not allowed to make oper-
ational changes, major or minor, with-

46 CFR Ch. IV (10-1-98 Edition)

out the permission of the Japan Harbor
Transportation Association (‘““JHTA”),
an association of Japanese waterfront
employers operating with the permis-
sion of, and under the regulatory au-
thority and ministerial guidance of,

the Japan Ministry of Transport
(““MOT™).
(@) JHTA has absolute and

unappealable discretion to withhold
permission for proposed operational
changes by refusing to accept such pro-
posals for ‘‘prior consultation,” a man-
datory process of negotiations and pre-
approvals involving carriers, JHTA,
and waterfront unions.

(3) There are no written criteria for
JHTA’s decisions whether to permit or
disallow carrier requests for oper-
ational changes, nor are there written
explanations given for the decisions.

(4) JHTA uses and has threatened to
use its prior consultation authority to
punish and disrupt the business oper-
ations of its detractors.

(5) JHTA uses its authority over car-
rier operations through prior consulta-
tion as leverage to extract fees and im-
pose operational restrictions, such as
Sunday work limits.

(6) JHTA uses its prior consultation
authority to allocate work among its
member companies (whose rates and
business plans are subject to MOT ap-
proval), by barring carriers and consor-
tia from freely choosing or switching
operators and by compelling shipping
lines to hire additional, unneeded ste-
vedore companies or contractors.

(7) The Government of Japan admin-
isters a restrictive licensing standard
which blocks new entrants from enter-
ing into the stevedoring industry in
Japan. Given that all currently li-
censed stevedores are Japanese compa-
nies, and all are JHTA members, this
blocking of new entrants by the Gov-
ernment of Japan shields existing oper-
ators from competition, protects
JHTA’s dominant position, and ensures
that the stevedoring market remains
entirely Japanese.

(8) Because of the restrictive licens-
ing requirement, U.S. carriers cannot
perform stevedoring or terminal oper-
ating services for themselves or third
parties in Japan. In contrast, Japanese
carriers (or their related companies or
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subsidiaries) currently perform steve-
doring and terminal operating services
in Japan and the United States.

(b) Definitions—(1) Japanese carrier
means Kawasaki Kisen Kaisha, Ltd.,
Mitsui O.S.K. Lines, Ltd, and Nippon
Yusen Kaisha.

(2) Designated vessel means any con-
tainer-carrying liner vessel owned or
operated by a Japanese carrier (or any
subsidiary, related company, or parent
company thereof).

(c) Assessment of fees. A fee of one
hundred thousand dollars is assessed
each time a designated vessel is en-
tered in any port of the United States
from any foreign port or place; pro-
vided, however, that no fee is assessed
against a designated vessel if:

(1) That vessel has previously been
assessed a fee under this section within
the past seven days, or

(2) For a vessel calling in the state of
Hawaii, that vessel has previously been
assessed a fee under this section within
the past forty days.

(d) Report and payment. Each Japa-
nese carrier, on the fifteenth day of
each month, shall file with the Sec-
retary of the Federal Maritime Com-
mission a report listing each vessel for
which fees were assessed under para-
graph (c) during the preceding calendar
month, and the date of each vessel’s
entry. Each report shall be accom-
panied by a cashier’s check or certified
check, payable to the Federal Mari-
time Commission, for the full amount
of the fees owed for the month covered
by the report. Each report shall be
sworn to be true and complete, under
oath, by the carrier official responsible
for its execution.

(e) Refusal of clearance by the collector
of customs. If any Japanese carrier sub-
ject to this section shall fail to pay any
fee or to file any report required by
paragraph (d) of this section within the
prescribed period, the Commission may
request the Chief, Carrier Rulings
Branch of the U.S. Customs Service to
direct the collectors of customs at U.S.
ports to refuse the clearance required
by 46 U.S.C. app. 91 to any designated
vessel owned or operated by that car-
rier.

(f) Denial of entry to or detention at
United States ports by the Secretary of
Transportation. If any Japanese carrier

§586.3

subject to this section shall fail to pay
any fee or to file any report required
by paragraph (d) of this section within
the prescribed period, the Commission
may request the Secretary of Transpor-
tation to direct the Coast Guard to:

(1) Deny entry for purpose of ocean-
borne trade, of any designated vessel
owned or operated by that carrier to
any port or place in the United States
or the navigable waters of the United
States; or

(2) Detain that vessel at the port or
place in the United States from which
it is about to depart for another port or
place in the United States.

(9) Adjustment in fees to meet retalia-
tory measures. Upon a finding by the
Commission that U.S. carriers have
been subject to discriminatory fees, re-
strictions, service disruptions, or other
retaliatory measures by JHTA, the
Government of Japan, or any agency,
organization, or person under the au-
thority or control thereof, the level of
the fee set forth in paragraph (c) shall
be increased. The level of the increase
shall be equal to the economic harm to
U.S. carriers on a per-voyage basis as a
result of such retaliatory actions, pro-
vided that the total fee assessed under
this section shall not exceed one mil-
lion dollars per voyage.

[62 FR 9703, Mar. 4, 1997, as amended at 62 FR
18533, Apr. 16, 1997]

EFFECTIVE DATE NOTE: At 62 FR 61649, Nov.
19, 1997, §586.2 was suspended, effective Nov.
13, 1997.

§586.3 Conditions unfavorable to ship-
ping in the United States/Ecuador
trade.

(a) Conditions unfavorable to shipping.
(1) The Federal Maritime Commission
has determined that the Government of
Ecuador (‘‘GOE’) has created condi-
tions unfavorable to shipping in the
foreign trade of the United States by
enacting, implementing and enforcing
laws, decrees and regulations which un-
reasonably restrict non-Ecuadorian-
flag carriers from competing in the lig-
uid bulk trade from the United States
to Ecuador on the same basis as Ecua-
dorian-flag carriers.

(2) Resolution No. 012/87 unilaterally
reserves export liquid bulk cargoes
from the United States to Ecuador for
carriage by Ecuadorian-flag carriers
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